TWO  LEGAL  CASES 

RELATED  TO  THE  LINCOLN-HERNDON 
LAW  OFFICES  STATE  HISTORIC  SITE 


Historic  Sites  Division 

Illinois  Historic  Preservation  Agency 


TWO  LEGAL  CASES 

Related  to  the  Lincoln-Herndon 
Law  Offices  State  Historic  Site 

BY  MARK  JOHNSON 
JANUARY  1986 


Historic  Sites  Division 

Illinois  Historic  Preservation  Agency 


Contents 


Pages 

The  Joseph  Smith  Extradition  Trial  of   1843    1   _  24 

Appendices    25  _  122 

A:  Attempts  to  Extradite  Joseph  Smith    27  -  37 

B:   Biographical  Sketches  of  Nathaniel  Pope, 

Justin  Butterfield,  and  Josiah  Lamborn   39  _  55 

C:   Recollections  of  the  Smith  Trial    67  _  72 

D:  Joseph  Smith's  Account    73  _  122 

A  Pair  of  Lincoln's  Early  Corporate  Law  Cases    123  -  142 

Appendices    ,43  _  213 

A:  Captain  Benjamin  Godfrey  and  the  Alton 

and  Sangamon  Railroad    I45  _  157 

B:  The  Alton  and  Sangamon  Railroad  Charter    I59  _  154 

C:  Lincoln's  Correspondence  on  the  Alton  and 

Sangamon  Case    I55  _  174 

D:  Miscellaneous  Document  from  the  Herndon-Weik 

Collection   I75  _   ]  9Q 

E:  Opinion  of  the  Illinois  Supreme  Court    191   -  199 

F:  Lincoln  and  the  Railroads    201   -  2  12 


ii 


THE  JOSEPH  SMITH  EXTRADITION  TRIAL  OF  1843 


THE  JOSEPH  SMITH  EXTRADITION  TRIAL  OF  1843 


One  of  the  best -remembered  trials  1n  Illinois  history  took  place  in  this 
federal  courtroom  in  January,  1843.    The  trial  left  a  vivd  impression  on  those 
who  attended  because  it  involved  the  Mormon  leader,  Joseph  Smith,  whose  counsel 
made  an  unusually  colorful  address  to  the  court.    More  importantly,  however, 
the  trial  exemplified  the  informal  manner  that  characterized  courts  and  the 
practice  of  law  in  Lincoln's  day.    The  record  of  this  case  also  shows  that 
despite  the  court's  informality  much  of  the  argument  and  consideration  of  the 
issues  took  place  at  a  fairly  sophisticated  level.    This  was  by  no  means  a 
crude  frontier  court. 

The  trial,  an  attempt  by  the  State  of  Missouri  to  extradite  Joseph  Smith 
for  conspiracy  to  murder,  had  its  roots  in  the  years  that  Smith  and  his  Mormon 
followers  spent  in  Missouri.    The  Church  of  Jesus  Christ  of  Latter-Day  Saints 
was  organized  by  Joseph  Smith  during  the  late  1820s  in  the  "Burned  Over 
District"  of  western  New  York,  famed  as  a  center  of  religious  enthusiasm. 
Shortly  after  the  founding  of  the  church  and  the  publication  of  Smith's 
revelations  in  the  Book  of  Mormon,  large  numbers  of  coverts  relocated  to 
Kirtland,  Ohio,  where  they  engaged  in  land  speculation  and  other  enterprises. 
It  was  there  that  the  church  first  encountered  strong  hostility  on  the  part  of 
their  "Gentile"  neighbors,  causing  the  group  to  relocate  to  western  Missouri  in 
1834.^  The  church  grew  rapidly,  arousing  new  suspicions  among  Missourians, 
many  of  whom  were    southerners  and  suspicious  of  the  Yankee  Mormons.    After  two 
years  of  tenuous  co-existence,  the  Gentiles  of  western  Missouri  drew  up  polite 
but  firm  resolutions  demanding  that  the  Mormons  leave  the  area.  Shortly 
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thereafter,  and  to  the  apparent  satisfaction  of  all  concerned,  the  Missouri 

2 

legislature  passed  a  bill  organizing  two  counties  for  the  Mormon  population. 

It  was  a  short-lived  peace.    Non-Mormons  moving  into  the  region  complained  of 

the  church's  control  over  local  politics,  and  outsiders  worried  over  bloc 

voting  as  practiced  by  the  Mormons.    It  was  feared  that  the  Mormons  would  seize 

3 

political  control  of  the  area  and  exclude  non-Mormon  neighbors.  Following 

eighteen  months  of  friction,  violence  broke  out  in  the  summer  of  1838. 

Fighting  continued  for  months,  as  Governor  Lilburn  Boggs  sent  the  state  militia 

against  the  Mormons.    The  war  culminated  with  the  governor's  "Extermination 

Order"  of  October  27,  1838.    According  to  the  order,  Boggs  had  received 

"information  of  the  most  appalling  character,  .  .  .  placing  the  Mormons  in  the 

attitude  of  an  open  and  avowed  defiance  of  the  law,  and  of  having  made  war  upon 

the  people  of  this  state."    The  order  branded  the  Mormons  "enemies"  and  vowed 

that  they  must  "be  exterminated  or  driven  from  the  state  if  necessary  for  the 
4 

public  peace." 

Though  captured  and  for  a  time  imprisoned,  Joseph  Smith  and  some  close 
associates  soon  escaped  to  western  Illinois,  where  they  joined  the  rest  of  the 
expelled  Mormons.    Though  the  group  hoped  for  a  new  beginning,  their  troubles 
with  Missouri  were  not  over.    The  Missouri  authorities  were  soon  seeking  to 
extradite    Mormon  leaders  for  alleged  crimes  committed  during  their  residency. 
On  June  4,  1841,  Smith  was  arrested  in  Quincy,  hours  after  a  pleasant  social 
meeting  with  Illinois  Governor  Thomas  Carlin.    Carlin  sent  the  posse  to  take 
Smith  and  hold  him  for  transport  to  Missouri  to  stand  trial  for  treason  against 
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that  state.    Smith  immediately  applied  for  a  writ  of  habeus  corpus.    Such  a 

writ  ("the  great  writ  of  liberty")  requires  the  offical  holding  a  prisoner  to 

produce  that  prisoner  before  the  court.    A  hearing  then  takes  place,  at  the  end 

of  which  the  court  decides  whether  or  not  the  prisoner  is  being  held  legally. 

The  writ  was  granted,  and  in  June  1841,  Smith  was  tried  before  Illinois  Supreme 

Court  Justice  Stephen  A.  Douglas.    Douglas  ruled  Smith  a  free  man,  as  the  writ 

5 

under  which  he  was  arrested  was  dead  and  had  no  effect.     The  legal  problems 
of  the  Mormon  prophet,  though,  had  barely  begun. 

m 

The  attempt  to  take  Smith  to  trial  in  Missouri  intensified  Mormon 
hostility  toward  Governor  Boggs  and  on  May  6,  1842,  an  attempt  was  made  on  his 
life.    While  sitting  in  his  home  the  former  governor  was  shot  four  times,  two 
bullets  penetrating  his  skull,  while  another  passed  through  the  neck  and  the 


Lilburn  W  .  Boggs 
Governor  of  Missouri,  I8jb-I!l40 
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roof  of  his  mouth.    Boggs  survived  the  wounds,  though  his  life  hung  in  the 
balance  for    several  days.    The  Mormons  were  instantly  accused  of  the  crime, 
having  never  made  a  secret  of  their  feelings  toward  the  man.    The  Times  and 
Seasons .  a  Mormon  newspaper  in  Nauvoo,  had  referred  to  Boggs  as  "the  THING," 
and  the  brother  of  Nero,  who  supped  at  the  Devil's  table.    The  Wasp,  another 
Mormon  publication,  even  described  the  attempted  murder  as  "the  Noble  Deed."^ 
Missouri  officials  were  soon  attempting  to  find  the  alleged  assailant.  Mormon 
Orrin  P.  Rockwell,  and  his  friend  Joseph  Smith.    The  chase  began  when  on  July 
20,  1842,  former  governor  Boggs  signed  two  affidavits,  one  stating  "that  he 
believes  and  has  good  reason  to  believe"  that  he  was 'shot  by  Rockwell,  and 
another  saying  that  he  had  "good  reason  to  believe,  from  evidence  and 
information  now  in  his  possession"  that  Smith  was  an  accessory  before  the  fact 
to  the  assualt.^    Boggs,  however,  made  no  mention  of  Smith's  fleeing  from 
Missouri,  and  this  eventually  became  important.    By  reason  of  this  document 
Governor  Thomas  Reynolds  of  Missouri  wrote  Governor  Carlin  of  Illinois  asking 
that  Smith  be  extradited  to  Missouri,  he  being  a  fugitive  from  justice  in  that 
state.     It  is  important  here  to  note  that  Smith  was  requested  on  the  basis  of 
Boggs'  affidavit,  NOT  on  an  indictment  handed  down  by  any  court  or  grand  jury, 
or  a  warrant  issued  by  a  Missouri  judge. 

Carlin  complied  with  the  request,  issuing  an  arrest  warrant,  and  on 
August  8,  1842,  Smith  was  taken  into  custody  in  Adams  County,  Illinois.  At 
this  point  things  became  complicated.    When  the  Mormons  first  arrived  in 
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Illinois  from  Missouri,  they  were    welcomed  with  open  arms.     In  the  state 

legislature,  both  the  Whig  and  Democratic  parties  bent  over  backward  to  please 

the  group,  already  known  for  the  practice  of  bloc  voting.    As  a  result,  the 

General  Assembly  granted  Nauvoo  a  city  charter  unusually  liberal  in  its 

provisions.    The  city,  which  was  made  nearly  independent  of  the  state, 

possessed,  among  other  things,  its  own  municipal  court  and  its  own  militia 

9 

called  the  Nauvoo  Legion. 

The  Nauvoo  municipal  court  ordered  Smith  and  Rockwell  brought  before  it 
under  a  writ  of  habeus  corpus.    The  arresting  officials  refused  to  recognize 
the  writ,  leaving  the  pair  under  the  care  of  a  marsha'l,  without  leaving  the 
warrant  with  the  marshal.    Without  the  warrant  in  hand  the  marshal  could  not 
legally  hold  the  men,  and  so  Smith  and  Rockwell  were  freed. Governor 
Carlin  was  furious.    He  wrote  to  Smith's  wife  that  the  charter  allowed  the 
municipal  court  the  writ  of  habeus  corpus  in  matters  coming  before  it,  but 
that  to  apply  it  to  cases  under  state  courts  was  "most  absurd  and  ridiculous; 
and  to  attempt  to  exercise  it  is  a  gross  usurpation  of  power  that  cannot  be 
tolerated. ^    Carlin  soon  traveled  to  Nauvoo  personally  to  attempt  to  take 
Smith,  who  was  being  hidden  by  his  followers.    A  $200  reward  offered  by  the 
governor  for  the  capture  of  Smith  did  nothing.    The  Prophet  remained  in  the 
Nauvoo  area  and  in  contact  with  his  people  throughout  this  period  of 
"hiding. "^^ 

Meanwhile,  supporters  of  Smith  were  beginning  to  look  into  real  legal 
relief  for  their  leader.    One  of  the  church's  leaders,  Sidney  Rigdon, 
contacted  Justin  Butterfield,  a  leading  Illinois  attorney,  in  mid  October, 
asking  for  an  opinion  on  Smith's  case.    Butterfield,  U.S.  Attorney  for  the 
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District  of  Illinois,  replied  on  October  20,  1842,  that  in  his  opinion  Smith 

could  not  legally  be  handed  over  to  Missouri  authorities.    Butterf ield ' s 

lengthy  opinion  boiled  down  to  this:  If  Smith  had  not  fled  from  .justice  in 

Missouri .  he  could  not  be  held  for  extradition,  and  if  he  was  not  in  Missouri 

when  a  crime  was  committed,  he  could  not  be  fleeing  from  justice  in  Missouri. 

Butterfield  closed  by  advising  Smith  to    collect  affidavits  to  prove  that  he 

was  not  in  Missouri  when  the  crime  with  which  he  was  charged  was  committed, 

and  to  ask  Governor  Carlin,  on  the  basis  of  the  affidavits,  to  rescind  the 
1 3 

arrest  warrant.       After  his    1841  arrest,  it  is  not  'surprising  that  Smith 
and  his  followers  did  not  trust  Carlin  to  act  in  an  impartial  manner  and  so 
concluded  to  put  Butterf ield ' s  suggestions  to  work  when  newly  elected  Governor 
Thomas  Ford  took  office  in  December. 

Ford  was  inaugurated  December  8,  1842.    Soon  Springfield  was  thronged 
with  Mormons  interested  in  two  causes.    One  was  the  legal  case  of  their 
prophet.    The  other  was  talk  of  revoking  the  Nauvoo  charter,  because  many 
Illinoisans  shared  Thomas  Carlin's  feeling  that  its  liberal  provisions  were 
being  abused  by  Smith  and  his  followers.    At  4:00  PM  on  the  14th,  Mormon 
elders  with  Justin  Butterfield  in  tow  visited  the  new  governor,  presenting  him 
with  the  affidavits  and  the  federal  attorney's  opinion  in  the  Smith  case. 
Ford  agreed  that  Carlin's  warrant  was  illegal,  but  doubted  that  he  could 
revoke  the  acts  of  his  predecessor.    After  consulting  with  the  state  supreme 
court.  Ford  concluded  that  the  warrant  was  illegal  but  that  he  could  not 
revoke  it.    He  then  suggested  that  Smith  come  to  court  to  air  his  case, 
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assuring  the  prophet  that  Ford  would  protect  him  with  any  necessary  amount  of 
force  from  mob  violence  while  he  asserting  his  rights  before  the  courts. 
Butterfield  also  wrote  Smith,  agreeing  with  the  governor  and  assuring  him  "you 
are  certain  of  obtaining  your  discharge."    Borrowing  $100  for  expenses,  Smith 
was  ready  to  begin  the  process  that  he  hoped  would  free  him  from  Missouri's 
harrassment.^^ 

On  December  26,  1842,  Smith  was  arrested  by  Wi-lson  Law,  a  friend  and  a 

Mormon  leader.    After  obtaining  a  writ  of  habeus  corpus  from  the  court  at 

Carthage,  Smith  and  his  party  set  out  at  9:00  AM  the  next  day  for  Springfield 

1 5 

for  trial  on  his  case. 

Preliminaries  began  on  the  morning  of  the  31st  when  Smith  requested  that 
Governor  Ford  issue  a  new  warrant  upon  which  the  case  could  be  tried.  The 
petition  was  granted,  and  at  11:00  AM  Smith  was  arrested  under  the  new 
warrant.    Butterfield  immediately  applied  to  Judge  Nathaniel  Pope  of  the  U.  S. 
District  Court  sitting  in  the  Tinsley  Building  for  a  writ  of  habeus  corpus, 
and  at  11:30  Butterfield  appeared  with  his  client  before  Pope.    At  this  point 
Butterfield  read  Ford's  warrant,  the  affidavits  proving  that  Smith  was  not  in 
Missouri  when  the  crime  was  committed,  Carl  in' s  proclamation,  and  the  request 
of  Missouri  Governor  Reynolds  for  Smith's  extradition  to  that  state.  He 
argued  that  Reynolds'  request  was  false,  and  that  it  could  be  proved  that 
Smith  was  in  Illinois  when  Boggs  was  shot.    The  habeus  corpus  was  granted,  and 
Smith  released  on  bond  until  bis  case  could  be  heard. 
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As  the  group  moved  to  leave  the  court,  violence  almost  erupted.    A  good 
deal  of  interest  was  being  shown  in  the  case,  and  the  courtroom  had  been,  and 
would  continue  to  be,  packed  with  strangers  curious  to  see  Smith,  and  other 
Mormon  church  leaders.    As  Smith's    friend    Law  appeared  at  the  top  of  the 
stairs  going  up  to  the  courtroom,  someone  shouted,  "There  goes  Smith  the 
prophet,  and  a  good  looking  man  he  is,"  to  which  someone  replied,  "And  as 
Damned  a  rascal  as  ever  lived."    The  exchange  continued,  and  it  appeared  that 
blows  would  be  struck  until  Mr.  Prentiss,  the  court  marshal,  broke  up  the 
disturbance.    After  the  court  session,  Smith  and  Butterfield  went  across  the 
street  to  the  American  House,  Springfield's  elite  hotel.    There  they  spoke 
with  Governor  Ford,  who  lived  at  the  hotel,  after  which  they  lunched  in  the 
dining  room.^^ 

The  Mormons  continued  to  arouse  curiosity  throughout  the  trial.  The 
courtroom  continued  to  be  thronged,  and  preaching  sessions  held  in  the  State 
House  seem  to  have  been  well  attended.    One  of  the  spectators  in  court, 
Benjamin  West  of  Rochester,  even  drew  the  sketch  of  Smith  shown  here. 
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Court  reconvened  at  ten  o'clock  on  the  morning  of  January  2.    Again,  the 

courtroom  was  filled  and  Judge  Pope  took  his  seat  on  the  bench,  "accompanied 

by  several  ladies."    Federal  Marshal  Prentiss  remarked  that  it  was  the  first 

time  during  his  service  with  the  court  that  ladies  had  attended  a  trial. 

Josiah  Lamborn,  the  Illinois  attorney-general  representing  the  state,  asked 

for  a  continuance,  which  was  granted  until  January  4th.    Smith  went  across  the 

street  to  the  State  House,  where  he  held  conversations  in  the  senate  chamber, 

possibly  dealing  with  the  threatened  revocation  of  the  Nauvoo  charter.  After 

this,  he  dined  at  the  American  House.    After  lunch  Smith  was  visited  by 

Prentiss,  Lamborn  (Smith's  opponent)  and  others.    A  pleasant  conversation 

ensued,  and  Smith  later  recalled  that  "a  peculiarly  pleasant  and  conciliatory 

1 8 

feeling  prevailed  in  the  company." 

The  trial  re-opened  on  the  fourth  with  Pope  on  the  bench,  which  he  again 
shared  with  several  ladies.    Smith  recalled  that  ten  ladies  had  joined  Pope, 
among  them  his  daughter  Cynthia  and  the  newly  married  Mary  Todd  Lincoln. 
Attorney-General  Lamborn,  six  feet  tall  with  long  black  hair  and  a  crippled 
leg,  opened  for  the  State  of  Illinois  by  arguing  that  the  federal  court  had  no 
jurisdiction  in  the  matter.    He  objected  on  two  grounds.    First,  he  argued 
that  Smith  was  not  arrested  or  held  under  the  authority  of  the  United  States, 
but  by  authority  of  the  State  of  Illinois  and  its  officers.    Second,  he 
contended  that  when  a  fugitive  from  justice  is  arrested  by  one  governor  upon 
request  of  another  governor,  no  court  has  the  authority  to  look  into  the  facts 
behind  the  writ  or  warrant. 
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Butterfield  responded  by  offering  to  read  into  evidence  the  affidavits 
affirming  that  Smith  was  at  Nauvoo  at  the  time  the  crime  with  which  he  was 
accused  had  been  committed.    Lamborn  objected,  arguing  that  the  law  gave  Smith 
no  right  to  contradict  the  facts  put  forth  in  Boggs'  affidavit.  Butterfield 
retorted  that  Smith  had  every  right  to  prove  that  Boggs'  affidavit  was  untrue, 
and  that  technically  there  was  no  contradiction  because  Boggs  never  claimed 

that  Smith  had  been  in  Missouri  when  the  shooting  took  place.  Lamborn's 

«  20 

objection  was  overruled,  and  Smith's  affidavits  entered  as  evidence. 

At  this  point,  the  defense  opened  its  case.    Benjamin  Edwards  of 

Springfield  spoke  first.    His  animated  speech,  which  has  not  survived,  dwelt 

21 

on  persecutions  suffered  by  the  defendant's  followers  in  Missouri. 

Edwards'  rather  emotional  appeal  was  followed  by  the  arguments  of  Justin 

Butterfield,  imposing  in  a  blue  cutaway  with  silver  buttons  and  buff  colored 

vest.    According  to  several  recollections,  Butterfield ' s  opening  remarks  were 

the  high  point  of  the  trial.    Known  for  his  humor,  Butterfield  began  his  plea 

with  the  following: 

May  it  please  the  court.    I  appear  before  you  today  under 
circumstances  most  novel  and  peculiar.    I  am  to  address  the  Pope 
(bowing  to  the  judge)  surrounded  by  angels  (bowing  lower  to  the 
ladies),  in  the  presence  of  the  holy  Apostles  (gesturing  to  the 
Mormons),  in  behalf  of  the  Prophet  of  the  Lord. 22 
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BENJAMIN  S.  EDWARDS 


JUSTIN  BUTTERFIELD. 


Butterfield  became  somewhat  more  prosaic,  however,  as  he  presented  his 
client's  case  in  the  professional  manner  of  a  man  who  knew  his  craft.  Thanks 
to  Smith's  secretary  we  have  a  detailed  summary  of  Butterfield ' s  speech.  He 
first  dealt  with  Lamborn's  argument  that  the  federal  court  did  not  have 
jurisdiction.    Butterfield  argued  that  as  Smith  was  arrested  and  held  for 
extradition  to  Missouri  under  Article  Four.  Section  Two  of  the  U.S. 
constitution  he  could  sue  for  freedom  onH  in  the  federal  courts.    "When  a 
person's  rights  are  invaded  under  a  law  of  the  United  States,  he  has  no  remedy 
except  in  the  courts  of  the  United  States."  contended  Butterfield.  who  went  on 
to  argue  that  "all  courts  of  the  United  States  are  authorized  to  issue  writs  of 
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habeus  corpus  when  the  prisoner  is  confined  under  or  by  color  of  authority  of 
the  United  States."    Moreover,  he  cited  precedent  to  prove  that  the  court  must 
look  into  the  depositions  in  cases  where  no  indictment  had  yet  been  issued. 
Remember  that  Smith  had  not  been  indicted  in  Missouri.    Boggs  swore  that  he  had 
evidence  showing  Smith  to  have  been  an  accessory  to  the  assault,  but  as  yet  no 
legal  charges    had  been  filed.    Finally,  Butterfield  concluded  that  since 
Boggs'    deposition  did  not  prove  that  Smith  was  charged  with  a  crime,  or  that 
he  had  fled  Missouri,  Smith  must  be  released  from  arrest. 

Butterfield,  according  to  Smith's  account,  laced  his  plea  with  several 
emotional  appeals.    He  accused  the  Missouri  governor  of  lying  in  the 
extradition  request  and  charged  that  Illinois  Governor  Carlin  "would  not  have 
given  up  his  dog  on  such  a  requisition."    In  what  appears  to  have  been  an 
appeal  to  the  audience,  since  there  was  no  jury,  Butterfield  declared  that  the 
attempt  to  extradite  Smith  "strikes  at  all  the  liberty  of  our  institutions. 
His  fate  today  may  be  yours  tomorrow."    He  then  closed  with  a  speech  reminding 
listeners  that  Smith  and  his  followers  suffered  persecution  and  murder  in 
Missouri.     "If  he  goes  there,  it  is  only  to  be  murdered,  and  he  had  better  be 
sent  to  the  gallows,"  concluded  Butterfield.^* 

Attorney-General  Lamborn  responded  by  producing  citations  to  support  his 
contentions.    It  seems,  though,  to  have  been  only  a  half-hearted  effort. 

According  to  Smith,  "Esquire  Lamborn  was  not  severe,  apparently  saying  little 

25 

more  than  his  relation  to  the  case  demanded."       With  the  adjournment  of 
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court  until  the  next  morning.  Smith  and  some  friends  rode  to  the  home  of 

William  Prentiss,  federal  marshal  for  Illinois.    There  they  enjoyed  supper  and 

what  Smith  later  recalled  as  "a  very  interesting  visit  with  Mr.  Prentiss  and 

family.  Judge    (Stephen)  Douglas,  Esquire  Butterfield,  Lamborn  and  Edwards, 

Judge  Pope's  son  (William),  and  many  others.  .  .  .  There  were  many  interesting 

26 

anecdotes,  and  everything  to  render  the  repast  and  visit  agreeable." 

At  9:00  AM  on  Jan.  4th  Smith  entered  a  courtroom  crowded  with  spectators 

anxious  to  "behold  the  Prophet."    Judge  Pope  soon  todV  his  seat  at  the  bench, 

27 

this  time  "accompanied  by  half-a-dozen  ladies,"  and  read  his  decision. 

Pope  opened  with  a  statement  indicating  the  importance  of  the  case.  An 
erroneous  decision  could  threaten  "the  lives  and  liberties  of  our  citizens,"  he 
declared,  reviewing  European  precedents  regarding  the  return  of  fugitives  and 
the  genius  of  the  Founding  Fathers  in  making  such  issues  a  national  rather  than 
state  concern. Then  Pope  came  to  the  heart  of  his  ruling.  As  to  Lamborn' s 
contention  that  the  federal  court  did  not  have  jurisdiction  because  Smith  had 
been  arrested  under  the  law  of  Illinois  Pope  wrote: 

It  is  contended  that  the  United 
States  is  a  government  of  granted  powers,  and  that  no  department  of  it 
can  exercise  powers  not  granted.  This  is  tnie.  But  the  grant  is  to  be 
found  in  the  second  section  of  the  third  article  of  the  Constitution  of 
United  States:— "The  judical  power  shall  extend  to  all  cases  in  law  or 
equity  arising  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  and  which  shall  be  made  under  their  authority." 

The  matter  under  consideration  presents  a  case  arising  under  the  2ud 
section,  4th  article  of  the  Constitution  of  the  United  States;  and  the  act 
of  Congress  of  February  12th,  1793.  to  carry  it  into  effect.  The  judi- 
ciary HCt  of  1789  confers  on  this  court  (indeed  on  all  the  courts  of  the  ^ 
United  States,)  power  to  issue  the  writ  of  habeas  corpus,  when  a  per- 
son is  confined,  "under  color  of.  or  by  the  authority  of  the  United 
States."  Smith  is  in  custody  under  color  of,  and  by  authority  of  the 
2nd  section,  -Ith  article  of  the  Constitution  of  the  United  States. 
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TLis  court  has  jurisdiction.  Whether  the  state  courts  have  jurisdiction 
or  not,  this  court  is  not  called  upon  to  decide.  The  return  of  the  sher- 
iff shows  that  he  has  arrested  and  now  holds  in  custody  Joseph  Smitli, 
in  virtue  of  a  warrant  issued  by  the  Governor  of  Illinois,  under  the  2nd 
section  of  the  4th  article  of  the  Constitution  of  the  United  States,  rela- 
tive to  fug^itives  from  justice,  and  the  act  of  Congress  passed  to  carry  it 
into  effect.  The  article  of  the  Constitution  does  not  designate  the  person 
upon  whom  the  demand  for  the  fugitive  shall  be  made, nor  does  it  prescribe 
the  proof  UDon  which  he  shall  act.  But  Congress  has  done  so.  The  proof 
is  "an  indictment  or  affidavit,"  to  be  certified  by  the  governor  demand- 
ing. 29 


Lamborn's  other  objection  denying  Smith's  right  to  enter  evidence  which  would 
prove  Boggs'  affidavit  false  was  also  overruled  by  the  court. "^^ 

Pope  then  moved  on  to  the  legality  of  Smith's  arrest.    He  ruled  that,  "to 
authorize  the  arrest  in  this  case,  the  affidavit    should  had  stated  distinctly 
1st,  that  Smith  had    committed  a  crime;  2nd,  that  he  committed  it  in 
Missouri."    It  must  also  "appear  that  he  fled  from  Missouri  to  authorize  the 
governor  of  Missouri  to  demand  him,  as  none  other  than  the  governor  of  the 
state  from  which  he  fled  can  make  the  demand.    He  could  not  have  fled  from 
justice  unless  he  committed  a  crime  ...  it  must  appear  the  crime  was 
committed  in  Missouri,  to  warrant  the  governor  of  Illinois  in  ordering  him  to 
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be  sent  to  Missouri  for  trial. ""^^  Pope  found  the  affidavit  filed  by  Boggs  to 
be  fatally  flawed: 


The  court  must  hold  that  where  a  necessary  fact  is  not  stated  in  the 
affidavit, it  does  not  exist.  It  is  not  averred  that  Smith  was  accessory 
before  the  fact,  in  the  state  of  Missouri,  nor  that  he  committed  a  crime 
in  Missouri;  therefore  he  did  not  commit  the  crime  in  Missouri,  did  not 
tiee  from  Missouri  to  avoid  punishment. 

Again  the  affidavit  cliargres  the  shooting  on  the  6th  of  May,  in  the 
county  of  Jackson,  and  state  of  Missouri,  "that  ha,  believes,  and  has 
good  reason  to  believe  from  evidence  and  information  now  (then)  in  his 
possession,  that  Joseph  Smith  was  accessory  before  the  fact,  and  is  a 
resident  or  citizen  of  Illinois." 

There  are  several  objections  to  this.  Mr.  Boggs  having  the  "evidence 
and  information  in  his  possession,"  should  have  incorporated  it  in  the 
affidavit,  to  enable  the  court  to  judge  of  their  sufficiency  to  support  his 
"belief." 

Again,  he  swears  to  a  legal  conclusion,  when  he  says  that  Smith  was 
accessory  before  the  fact.  What  acts  constitute  a  man  an  accesory  in  a 
question  of  law  are  not  always  of  easy  solution.  Mr.  Boggs'  opinion, 
then,  is  not  authority.  He  should  have  given  the  facts.  He  should 
have  shown  that  they  were  committed  in  Missouri,  to  enable  the  court 
to  test  them  by  the  laws  of  Missouri, to  see  if  they  amounted  to  a  cnme. 

Again  the  affidavit  is  fatally  defective  in  this,  that  Boggs  swears  to 
his  belief.  The  language  in  the  Constitution  is,  "Charged  with  felony 
or  other  crime."  Is  the  Constitution  satisfied  with  a  charge  upon  sus- 
picion? 32 


Pope  regretted  that  there  were  no  precedents  in  American  law  to  guide  him 
in  the  matter  of  suspicion.    He  concluded  that  if  a  person  suspected  of  crime 
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was  to  be  held  close  to  and  tried  near  his  home,  suspicion  could  be  valid  cause 
33 

for  arrest.       Such  was  not,  however.  Smith's  case: 

No  case  can  arise  demaodin^  a  more  searching  scrutiny  into  the  evi- 
dence, than  in  cases  arising  under  this  part  of  the  Constitution  of  the 
United  States.  It  is  proposed  to  deprive  a  freeman  of  his  liberty;  to 
deliver  him  into  the  custody  of  strangers;  to  be  transported  to  a  for- 
eign  state,  to  be  arraigned  for  trial  before  a  foreign  tribunal,  governed 
by  laws  unknown  to  him;  separated  from  his  friends,  his  familv,  and 
his  witnesses,  unknown  and  unknowing..  Had  he  an  immaculate  char- 
acter, it  would  not  avail  him  with  strangers.  Such  a  spectacle  is  appal- 
ling enough  to  challenge  the  strictest  analysis.  34 


Pope  then  analyzed  the  information  contained  in  Boggs'  affidavit,  and 
with  it  came  to  the  decisive  point  in  the  case.    Note' here  the  importance  of 
what  Boggs  wrote,  as  opposed  to  what  Missouri  Governor  Reynolds  said  Boggs  had 

wri  tten  •  "^^^  proceedings  in  this  affair,  from  the  affidavit  to  the  arrest,  afford 

a  lesson  to  governors  and  judges  whose  action  may  hereafter  be 
invoked  in  cases  of  this  character.  The  affidavit  simply  says  that  the 
affiant  was  shot  with  intent  to  kill;  and  he  believes  that  Smith  was 
accessory  before  the  fact  to  the  intended  murder,  and  is  a  citizen  or 
resident  of  the  state  of  Illinois.  It  is  not  said  who  shot  him,  or  that 
the  person  was  unknown.  The  governor  of  Missouri,  in  his  demand, 
calls  Smith  a  fugitive  from  justice,  charged  with  being  accessory  before 
the  fact  to  an  assault  with  intent  to  kill,  made  by  one  0.  P.  Rockwell, 
on  Lilburn  W.  Boggs,  in  this  state  (Missouri).  This  governor 
expressly  refers  to  the  affidavit  as   his  authority  for  that  statement. 

Boggs,  in  his  affidavit,  does  not  call  Smith  &  fugitive  from  justice,  nor 
does  he  state  a  fact  from  which  the  governor  had  a  right  to  infer  it. 
Neither  does  the  name  of  0.  P.  Rockwell  appear  in  the  affidavit,  nor 
does  Boggs  say  Smith  fled.  Yet  the  governor  says  he  ftas  .fled  to  the 
state  of  Illinois.  But  Boggs  only  says  he  is  a  citizen  or  resident  of  the 
state  of  Illinois.  The  governor  of  Illinois  responding  to  the  demand 
of  the  executive  of  Missouri  for  the  arrest  of  Smith,  issues  his  warrant 
for  the  arrest  of  Smith,  reciting  that  "whereas  Joseph  Smith  stands 
charged  by  the  affidavit  of  Lilburn  W.  Boggs  with  being  accessory 
before  the  fact  to  an  assault,  with  intent  to  kill,  made  by  one  0.  P. 
Rockwell,  on  Lilburn  W.  Boggs,  on  the  night  or  the  Gtli  day  of  May, 
1842,  at  the  county  of  Jackson,  in  said  state  of  Missouri;  and  that  the 
said  Joseph  Smith  has  fled  from  the  justice  of  said  state,  and  taken 
refuee  in  the  state  of  Illinois." 

Those  facts  do  not  appear  by  the  affidavit  of  Boggs.  On  the  con- 
trary, it  does  not  assert  that  Smith  was  accessory  to  0.  P.  Rockwell, 
nor  that  he  had  fled  from  the  justice  of  the  state  of  Missouri,  and  taken 
refuge  in  the  state  <jf  Illinois. 

The  court  can  alone  regard  the  facts  set  forth  in  the  affidavit  of 
Boggs  as  having  any  legal  existence.  The  mis-recitals  and  over-state- 
ments in  the  requisition  and  warrant  are  not  supported  by  oath,  and 
cannot  be  received  as  evidence  to  deprive  a  citizen  of  his  liberty  and 
transport  him  to  a  foreign  state  for  trial.  For  these  reasons  Smith 
must  be  discharged.  ' 
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After  Pope  rendered  his  opinion,  Smith  was  released  from  arrest  (such  as 
it  had  been) . 

At  the  close  of  the  trial  Smith  rose  and  bowed  to  the  court,  after  which 

he  accepted  an  invitation  to  see  Judge  Pope  in  his  room.    Pope,  Smith,  and 

Butterfield  conversed  for  about  an  hour,  mostly  about  religious  matters  and 

Smith's  "powers  of  prophecy."    Smith  reported  that  Pope  was  "very  attentive  and 

agreeable,"  and  that  the  judge  had  requested  that  Smith's  secretary  report  on 
36 

the  decision.       This  was  done,  with  Pope  providing  a  polished  copy  to  the 
Sangamon  Journal  for  publication.^^ 

For  the  time  being  it  seemed  that  Smith's  troubles  were  over.    A  farcical 
attempt  to  bring  him  to  trial  had  failed.    It  is  interesting  to  note  that  Orrin 
Rockwell,  the  alleged  gunman,  was  captured  in  Missouri  in  March,  1843.  Though 
taken  to  Clay  County  to  stand  trial,  a  grand  jury  ruled  in  September  that  there 
was  not  evidence  enough  to  hold  Rockwell.    He  was  released  without  trial. 

While  returning  to  Nauvoo.  Smith's  followers  composed  a  song,  the  "Mormon 
Jubilee,"  to  celebrate  the  liberation  of  their  leader:"^^ 

Dedicated  to  all  lovers  of  Illinois  liberties. 

TUNE  -  'Na    luck  about  the  house;'  or,  'Auld  Lang  Syne.' 

And  are  you  sure  the  news  is  true? 

And  are  you  sure  he's  free? 
Then  let  us  join  with  one  accord. 

And  have  a  jubilee. 
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[Chorus] 

We'll  have  a  jubilee,  my  friends. 

We'll  have  a  jubilee; 

With    hearts  and  voice  we'll  all  rejoice 

In  that  our  Prophet's  free. 

Success  unto  the  Fed'ral  court. 

Judge  Pope  presiding  there. 
And  also  his  associates    *  true, 
so  lovely  and  so  fair. 
We'll  have  a  jubilee,  my  friends. 

We'll  have  a  jubilee; 
With  hearts  and  voice  we'll  all  rejoice 
In  that  our  Gen'ral's  free. 

And  to  our  learned  counsellors 

We  owe  our  gratitude, 
Because  that  they  in  freedom's  cause 

Like  valiant  men  have  stood. 
We'll  have  a  jubilee,  &c. 

In  the  defence  of  innocence. 

They  made  the  truth  to  bear; 
Reynold's  and  Carlin's  baseness  both 

Did  fearlessly  declare. 

We'll  have  a  jubilee,  &c. 

Edwards  and  Butterfield  and  Pope 

We'll  mention  with  applause. 
Because  that  they  like  champions  bold 

Support  the  Federal  laws. 

We'll  have  a  jubilee.  &c. 

Th'  Attorney  Gen'ral  of  the  State, 

His  duty  nobly  did. 
And  ably  brought  those  errors  forth. 

From  which  we  now  are  freed. 
We'll  have  a  jubilee,  &c. 


-20- 


SMITH  TRIAL 

One  word  of  praise  of  Thomas  Ford, 

Our  Governor  so  true; 
He  understands  the  people's  rights 

And  will  protect  them,  too. 
We'll  have  a  jubilee,  &c. 

There  is  one  more  we  wish  enroll 'd 

Upon  the  book  of  fame; 
The  master  spirit  in  all  jokes, 

And  Prentiss  but  in  name. 
We'll  have  a  jubilee,  8.c. 

The  Sucker  State  we'll  praise  in  song, 

She's  succor'd  us  indeed. 
And  we  will  succor  her  in  turn. 

In  ev'ry  time  of  need. 

We'll  have  a  jubilee,  8ic. 

Our  Chartered  rights  she  has  maintained. 

Through  opposition  great; 
Long  may  her  charter  champions  live-. 

Still  to  protect  the  State 
We'll  have  a  jubilee,  &c. 

We'll  stand  by  her  through  sun  and  shade. 

Thro  calm  and  tempest,  too; 
And  when  she  needs  our  Legion's  aid, 

'Tis  ready  at  Nauvoo. 

We'll  have  a  jubilee,  &c. 

With  warmest  hearts  we  bid  farewell. 

To  those  we  leave  behind; 
The  citizens  of  Springfield  all, 

So  courteous  and  so  kind. 
We'll  have  a  jubilee,  8,c. 

(illegible)  Dutch  we  cannot  pass. 

Without  a  word  of  praise; 
For  he's  the  king  of  comic  songs 

As  well  as  comic  ways. 

We'll  have  a  jubilee,  &c. 

And  the  fair  ladies  of  his  house. 

The  flow'rs  of  Morgan's  plains. 
Who  from  the  soft  Piano  bring 

Such  sould  enchanting  strains. 
We'll  have  a  jubilee,  &c. 
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And  now  we're  bound  for  home,  my  friends, 

A  band  of  brothers  true. 
To  cheer  the  hearts  of  Ithose  we  love, 
In  beautiful  Nauvoo. 

We'll  have  a  jubilee,  my  friends. 

Me ' 1 1  have  a  jubi lee; 
With  heart  and  voice  we'll  all  rejoice, 
In  that  our  Mayor's  free. 

♦Judge  Pope's  daughter  and  distinguished  ladies  of  Springfield,  filled  the 
bench  during  the  trial. 


Singing  a  jubilee  was  a  bit  premature,  for  there  were  still  hard  times 
ahead  for  the  Mormons.    Within  a  year  and  a  half  Smith  would  be  killed  by  a 

« 

mob  and  his  followers  would  become  a  people  embattled,  facing  the  hatred  of 

Gentiles  provoked  by  the  power  of  Mormon  economic  and  political  solidarity. 

The  year  1846  saw  mass  violence  and  the  beginning  of  the  Mormon  exodus  which 

40 

would  end  at  the  Great  Salt  Lake.       For  Smith  and  his  followers,  the 
Springfield  trial  and  its  result  was  the  one  moment  of  glory  in  over  a  decade 
of  troubled  times. 
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Appendix  B:     Biographical  Sketches  of  Nathaniel  Pope,  Justin 
Butterfield,  and  Josiah  Lamborn 

"Nathaniel  Pope,    1784-1850:  A  Memoir,"  Transactions 

of  the  Illinois  State  Historical  Society  For  the  

Year   1936,    (Springfield   ]Q-^7)  ^   pp  j^n^  

"Nathaniel  Pope,"  Dictionary  fo  American  Biography, 
Vol.  VIII,   (New  York:   Scribners,  1935).  

Memoir  of  Justin  Butterfield.   (Chicago:  Chicago  Legal 
News  Co.,    1880),  pp.  3-28. 

"Address  of  Henry  Polk  Lowenstein,"  Josiah  Lamborn; 
Memorial  Exercises  of  Greene  County  Bar  at  White  H^ll 
Illinois,    (May  30.    1977),   pp.    7-«  '  
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Appendix  C:     Recollections  of  the  Smith  Trial 

Memoir  of  Justin  Butterfield.   (Chicago;  Chicago 
Legal  News  Co.,    1880),   pp.  18-22. 

Remeniscenses  of  the  Illinois  Bar.  Forty  Years  Ago- 
"    -               Lincoln  and  Douglas  as  Orators  aT^awver...  (c.h^rL^ 
Fergus  Printing  Co, ,    1881 ) .   


-67- 


p 
w 


H 

CO 


^  o 


5  "-3 

-2  ^ 


Oh  ^    »-5    -T3     I-  O 

■5  5  a  h3 


O  0) 


o 

00 
»  00 


13 

0) 

•H 

• 

>-i 

o 

0) 

u 

■u 

4J 

CO 

a 

m 

c 

•H 

U 

tT3 

cn 

00 

3 

(U 

>-! 

t-1 

4-1 

O 

0 

GO 

CO 

;-i 

U 

■H 

•H 

0 

^ 

01 

o 

00 

c 

CO 

o 

o 

w 

H 

x: 

IB 


o 
a 


0) 


a 


c 

o 


CO 
CO 


a 


e 

cc 

0) 

e 

u 

"a 

o 


a 

1 

4) 

a 

a 

<u 

o 

to 

rie 

a 

ce 

ui 

> 

a 

a 

S 

V 

■w 

'« 

M 

o 

« 

Q> 

0} 

S 

cd 

ten 

CD 

a 

« 

2 

«M 

00 

s 

an 

snoi 

est, 

nter 

h. 

o 

ca 

o 

.a 

B 

a> 

a 

o 

S 

o 


1 

o 

i 

oo 


s 


en 


-69- 


O 

n 


H 


O 

a 

•n 
o 


a 

oT 


0)     O)   •  rt 

.5   -  K 

~  CO 


c 


05  ^ 

6  = 
cd  o 


3    ^  00 

52  P«H  H 


a 

CO 


o 

"to 

to 
ce 


o 

1— t 

a 

V 

is 


QO 


3 

Cm 
O 

CO 


a 

CO 

TT 

a 

CO 
CO  CO 

2  • 


'i 

c 
o 

a 

CO 


a>  • 
a  W 

.2 

3 


a  -o 


CO 

^  3 


8 


-a  2 

*»  o 

0)  a 

a>  S 

><  $ 

o  o« 


a 


CO  h. 

c 

«  i 

a  « 

u  2 
0) 


a,  3 
3  nr 

■3  3 


u  a 

3  CO 

.2 


a 
es 


u 

CO 

<u 

t3 

o 

a 

■tmt 

-a 

3 

a 

Si 

ea 

ade 

> 

a 

3 

ere 

S 

it 

CO 

fro 

(» 
a 

■D 

o 

$ 

0} 

'5 

'<-> 
'So 

be 

© 

of 

o 

• 

CA 

ll 

<u 

0) 

*a 

-2 

a 

4) 

a 

and 

eurr 

whe 

2 

^  'S 
•5 

o 


'5 


3 
O 


a 

o 


Es 
o 


a  5 


o  -o 
■a  a 

W  CO 

o  2 

CO 


^  i"5  "S 


3  2 

.2 


4> 

>  ^ 

ee    V  V 


«^ 

c 

to 

^  "3 

2-1 

^15 


O  es 

o  s 


3 


C 

O 

u 

0) 


ID 
> 
CO 

3 

'o 
H 


fO 

'So 


CO 

"5 

09 

a 
CO 


u 


o 

o 
w 


o 


-70- 


o 


o 
a 
w 


-71- 


00 


CO  ^ 

3 

d  E 


■a  ^ 
id    3  . 

2  S  »» 

J  •£ 
«  >- 

»  *  - 

2  »j  >^ 

<B  = 
•n   u  « 

u  Q.  a 

O    t)  <a 
»    -  3 
73  « 

we'* 
bo  *  u 

.£  At 
■  o  c 

Si  ^  - 
to*! 
■°  .2  ^ 

—  ^3  « 

3  4ii 

O  =  « 
o   «  ■ 


o  •  !j 


o  I  S  5i 


Si  °  -ii  o  .i 
w  ii  1^  -  E 

2     5  « 


V  T3  T3 

k  <^  <* 

^  X  £ 

U  4)  O 

*-*  ■— 

3  r  U 

o  7.  J= 

u  V  w 

D.  •- 


c 


♦»   J"  c 

*j  2  E 
. 

c 
o 

■5  -  ^ 

*4  w 

-  £  c 
■V!  a.  3 

•  1    eS  ^ 


XI  u 


U    u  o 


O 

O  - 

/I 

u 

U) 


2         ^    O  3 


CH 

V 


S  o  5i  o.  2 


Q  *4H 

o  o 


I-  i) 

°  -5 
c 

-  M 

J3  U 

E  ^ 

u  3 

(J  — 

V  . 

Q  •= 


3  e  ^ 


;3 


o  2!  •= 

9  "I  3 
3  O 
J     Ul  (S 

f -is 

c«  bo 

c 

bO-S  o 

^  ^  ti') 
3  60 

g  *  5 

s 

J  -5  ^ 

C    ^  U 

o  3  3 
E  »  S 


E  2  s 

T3  .r  - 

C  -  " 

,t  bo  ^ 

.  c 

S  ■=  •£ 

Vj  u  * 

2  c  o 

t  O  ;£ 


O    w  t» 

•i  3  2 

■— >  3 
C    C  O 

o  §  * 


W     U     ^     O  04  £ 


£  if  S 

§  :=  6 

U  60  . 

C  3 

ei  <•  O 


2  £ 

»  o 

•5  o 

P  u 


4J 

=  °  s 

U  C 
1^3 

E  u  o 
j:  60 


*^  u 

Ic3 


^  9 


^   c  -t 

j;   I  O 

3  u  x: 

C  60 

a  c 


_0 
bo  n 
c 


2  3  a. 

3  ft,  (V 
3  f  60 

E  £  = 


6  3 

•M  0 
1^ 


■=22 

X  -2 

J*  c 
X  — 


.  v 
x: 

oJ  E 

60  3 


i  c  "a 
-  E 

60  00  U 

c 
o 


5  3  = 


♦J  ^ 


S..2 

«  £  Jg 
60  •- 

3  C/3  * 

E  £  c 
2  c  S 


-    .  1: 


^  «i 

6 —  ^3 

O  c  $  u 

y  —  o  X 

c  »J  = 

u  e  «  -a 

J3  -o  %  « 


«  -5 
c 

a 

3 

UD 

O 


o  <« 
T3  « 

>  U) 

O  O 

SI 
f  * 


E  {£ : 

o  j>  2 

u  60  -C 

-  -o  - 

1-  3  I. 


1 

V  o 

£  U 


o 

3  « 

bd 

Id  u 


is 

UQ  3 


-  O 

S  E 


vex 

^    "  60 

c 


60  X 

■2  -a 
T  5 


h  E 


m 


c 

u 

O 

X  " 

£  X 
o  u 


uo  X  O 
V    3  C 

=   1  S 

■"  -  ° 
c(  .  .  _ 

Sac 
60  X  • 


-O  HI 

S  o 
2 


c 

•a  60 
u  X 

H  o 


c  c  S 

E  o 

V  it  ^ 

V  O  * 


X  o 


nun 
x:  60  X 
3  c  u 
u  n  X 

-  <= 

-  ^ 

w  ^- 

'«  3  o 

O  a  ^ 

E  — 

(/)  bii  X 

- 

=  — .  o 

* 


E 


o  f 


3  X 


Z  o 

3  1' 


00  u 

.£  X 


•o  . 

V  O 
X  J 


o 


£  2  X 


X  u 


1-  a.  «j  1- 
u   a   >  u 


X 
60 


T3  - 


3  1^ 


E 
o 
2 


o  ^ 


c  g 

o 


V  J 
60 

«    u  _ 

:  2  S 


4J  -O 


^  2  ^ 


o  -■  - 


^  3 


2  S 

_  X 

=  Q. 

60  OU 

.£  « 

i  £ 
o 


u 

ctt  a> 

k.  1-  — 

£,  o 

>  60  c 

O  3  Jl, 

—  a 

S  ^  = 

O  m  " 

E  «  O 

X  Q,  >- 
600,  * 

S  (JO 

O  w  "P 


HI 


o  « 


~  c 
c  « 
o  ± 


"O  X 


X  u 

"  6< 

C  C 

eg  ct 


<^^-^ 

O 

i-l 

o 

cn 

oc  • 

cc 

CO 

r— i 

0) 

>^ 

o 

00 

u 

cn 

•H 

00 

c 

>^ 

(T! 

x: 

0) 

4-i 

o 

u 

!-i 

bO 

CO 

o 

•H 

ft, 

O 

cn 

• 

c 

Q 

o 

0) 

u 

e 

TD 

>, 

CO 

C 

00 

CO 

CT3 

c 

•H 

m 

c 

4-1 

•H 

1-H 

d 

rH 

o 

O 

d 

•r-( 

O 

c 

U 

CO 

•H 

c 

Oh 

rH 

•H 

CO 

h4 

cn 

1— I 

o 

• 

4-1 

00 

0) 

O 

CO 

>-( 

jr 

00 

u 

o 

4-1 

< 

O 

CO 
CO 
cn 


-72- 


Appendix  D:     Joseph  Smith's  Account 


History  of  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints.     Period  I,   History  of  Joseph  Smith, 
The  Prophet,   Vol.   Ill,    (Salt  Lake  City:   Desert  News, 
1948),  pp.  175-245. 
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I?     A  PAIR  OF  LINCOLN'S  EARLY  CORPORATE  LAW  CASES 


The  cases  of  the  Alton  and  Sangamon  Railroad  v.  James  Barrett  and 
Joseph  Klein,  tried  during  1851-1852,  are— for  persons  interested  in  Lincoln 
the  Lawyer  during  his  Tinsley  building  years--among  the  most  interesting. 
Tried  at  a  time  when  Lincoln  was  still  occupying  or  had  just  left  his  office 
in  the  building,  the  cases  show  Lincoln  as  he  approached  his  zenith.  In 
addition  to  being  among  his  earliest  corporate  cases,  study  of  the  papers  also 
provides  insight  into  the  mental  process  by  which  he  put  them  together. 

The  Alton  and  Sangamon  Railroad  Company  came  about  as  a  result  of  a 
mania  for  building  roads,  canals,  and  above  all,  railroads.    A  railroad  to 
link  Alton  and  Springfield  was  first  promoted  in  1835,  with  a  company  being 
formed,  officers  elected  and  stock  sold  the  next  year.    The  high  hopes  were 
dashed,  however,  by  a  nationwide  depression  which  struck  in  1837,  putting  an 
end  to  the  enterprise.^ 

As  economic  conditions  improved,  interest  in  a  rail  link  between  the 
two  cities  reappeared.    On  February  27,  1847,  the  Illinois  General  Assembly 
awarded  a  charter  to  the  Alton  and  Sangamon  Railroad  Company,  to  build  a  line 
from  Alton  to  Springfield  via  Carlinville  and  New  Berlin.    Within  six  weeks 
subscription  books  had  been  opened  and  stock  was  being  sold  at  $100  per 
share.    With  an  initial  5%  down  payment,  purchasers  received  their  stock 
certificate.    Under  conditions  of  the  charter,  subscribers  were  to  pay  the 
balance  when  called  upon  by  the  corporate  board  of  directors. 
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By  January  18,  1850,  all  of  the  company's  stock  had  been  subscribed. 
Among  those  making  purchases  were  Springfield  residents  James  Barrett,  Joseph 
Klein,  and  John  Burkhardt.    Though  Barrett  lived  in  Springfield,  he  owned 
lands  near  New  Berlin,  the  value  of  which  he  believed  would  be  enhanced  by  a 
local  rail  connection.    Mr.  Barrett  was  so  interested  in  the  success  of  the 
project,  in  fact,  that  he  pushed  others  to  subscribe  for  stock  as  well."^ 

Soon,  though,  many  stockholders  were  reneging  on  their  subscriptions. 

A  problem  for  some  subscribers,  such  as  James  Barrett,  arose  in  January  1851. 

Little  stock  had  been  subscribed  near  New  Berlin,  and  so  the  railroad,  as 

early  as  late  1849,  decided  to  request  of  the  legislature  an  amendment  to  its 

charter.    This  amendment  would  run  the  line  directly  to  Springfield,  totally 

bypassing  the  New  Berlin  area.    It  would  also  reduce  expenses  by  shortening 

the  road  by  12  miles.    This  amendment  was  approved  and  became  law  January  29, 
4 

1851.     As  could  be  expected,  landholders  in  the  New  Berlin  area  were  not 
happy  with  the  change.    When  the  company  board  of  directors  issued  five  calls 
for  payments  on  stock  during  1850,  some  subscribers  (among  them  James  Barrett) 
refused,  on  the  ground  that  the  change  in  the  charter  violated  their  contract, 
and  thus  released  them  from  the  responsibility    to  pay.^ 

Others,  among  them  Joseph  Klein— who  did  not  own  land  in  the  New  Berlin 
area--cl aimed  they  were  not  bound  by  the  contract  as  they  had  not  paid  5% 
immediately,  but  shortly  before  the  subscriptions  were  closed.    Klein  also 
argued  that  even  if  he  had  subscribed,  he  had  the  legal  right  to  rescind  his 
subscription  by  forfeiting  the  payments  he  had  already  made.    It  seems  that 
for  whatever  reason,  many  stockholders  were  wanting  to  bail  out.^ 
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For  the  railroad,  this  was  a  critical  time.    Contracts  for  construction 
materials  and  labor  had  been  let.    The  company  needed  cash.    A  stampede  of 
defaulting  stockholders  would  bankrupt  the  company.    For  this  reason  (and  to 
hopefully  keep  others  from  having  second  thoughts  about  their  obligation  to 
pay),  the  Alton  and  Sangamon  decided  to  file  suit  against  the  delinquent 
stockholders  and  force  them  to  pay  their  full  subscriptions.  Among  those 
subscribers  were  James  Barrett,  Joseph  Klein  and  John  Burkhardt. 

To  represent  its  interests  in  Sangamon  County  the  corporation  chose 
Abraham  Lincoln.    Why  Lincoln  was  chosen  over  others  is  not  known.    One  of  a 
group  of  attorneys  in  Springfield  known  for  their  legal  acumen,  his  well  known 
interest  on  railroads  and  other  improvements  may  have  played  a  part,  though 
his  opponent,  Stephen  Logan,  shared  this  interest.    In  any  case,  Lincoln  was 
moving  against  one  of  the  delinquent  subscribers,  John  Burkhardt,  as  early  as 
December  1850.^    (Note  here  that  payments  were  delinquent  long  before  the 
charter  change. ) 

In  February  1851,  Lincoln  began  a  correspondence  with  William  Martin, 
an  Alton  attorney  representing  the  railroad  in  Madison  county.  Lincoln's 
letters  are  interesting,  in  that  they  reveal  some  of  the  thought  process  by 
which  he  put  these  cases  together.    They  also  illustrate  Lincoln's  grasp  of 
the  sometimes  dangerous  technicalities  of  the  law. 

The  first  of  Lincoln's  letters  to  Martin  was  written  February  19,  1851. 
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In  It  Lincoln  stated  his  opinion  as  to  several  questions  which  Martin  had  put 
to  him.    The  first  question  dealt  with  the  legal  liability  of  "subscribers." 
Lincoln's  answer  is  interesting  in  its  argument  about  the  very  word  being  used 

As  to  your  first  question  "Is  there  or  is  there  not,  a  legal 
liability,  raised  in  favor  of  the  Company,  against  a  subscriber 
under  the  1st  and  14th.  sections  of  their  charter,  independent  of 
any  special  contract,  upon  which  a  suit  may  be  sustained  for 
instalments  called  for  under  said  14th.  section? 

Supposing  you  use  the  word  "subscriber"  as  synonamous  with 
"stockholder"  I  answer  that  in  my  opinion,  such  legal  liabiity  is 
raised,  upon  which  such  suit  may  be  sustained* 

The  reason  I  note  the  word  subscriber  is,  that  I  think  a 
person  might  subscribe;  and  yet  if  he  did  not  make  the  advance 
payment,  he  would  not  be  fixed  as  a  stockholder,  and  no  suit  for 
calls  would  lie  against  him.° 
Here  one  can  see  Lincoln  working  to  undermine  Joseph  Klein's  first  line 

of  defense. 

The  second  of  the  questions  posed  by  the  Alton  attorney  involved  the 
ability  of  the  company  to  sue  delinquent  stockholders  for  payments  on  stock. 
Section  14  of  the  corporation's  charter  provided  for  "the  forfeiture  of  all 
previous  payments"  in  cases  of  non-payment  on  calls. ^  (This  was  Klein's 
second  argument.)    Martin  feared  that  this  meant  that  no  suit  for  full  payment 
would  be  allowed,  the  forfeiture  being  the  company's  only  award.    The  railroad 
needed  the  thousands  of  dollars  owed  on  stock,  not  just  the  small  payments 
already  made.    Lincoln  noted  that  he  had  found  "several  decisions  in  this 
matter"  which  held  that  the  courts  could  force  payment  in  full.^^    Note  here 
that  Lincoln  said  "I  find  several  decisions,"  not  "it  seems  to  me  that  things 
should  be  this  way."    He  was  doing  his  homework,  studying  established  law. 
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The  third  question  dealt  with  what  facts  should  be  presented  in  the 

declaration-the  railroad's  statement  of  facts  to  be  presented  to  the  court. 

Lincoln  replied  that  "upon  this  subject  I  have  examined  the  books,  and 

reflected  a  good  deal.  .  .you  will  find  a  very  apt  precedent  for  such  a  count 

in  2.    Chitty's  Pleading,  52."^^    This  would  describe:  the  creation  of  the 

corporation;  the  subscription  and  initial  payment  made  by  the  subscribers. 

making  them  "stockholders"  in  the  legal  sense  (see  Lincoln's  letter  of 

February  19th);  the  organization  of  the  company,  electing  officers  and  a  board 

of  directors;  the  calls  for  payments  to  be  made  by  s'tockholders.  Creation 

would  be  provided  by  producing  the  charter;  that  the  defendants  were 

stockholders  by  producing  the  subscription  books  showing  the  initial  5% 

payment;  organization  by  producing  the  corporation's  minutes;  calls  for 

payment  made  by  producing  certificates  of  newspaper  publishers  to  that 
12 

effect.' 

Much  of  Lincoln's  case  rested  on  proof  to  be  provided  by  the  records  of 
the  corporation.    He  wrote  Martin  again  on  the  21st  to  impress  him  with  their 
importance.    "The  Books  of  the  Corporation."  he  wrote,  "containing  the  entries 
of  the  orders  for  the  calls,  will  be  indi spensible, "  so  much  so  that  he 
proposed  a  clerk  be  sent  from  New  York  to  present  them  to  the  court. ""^ 
Getting  these  books  would  be  the  biggest  problem  Lincoln  faced  in  arguing  the 
cases. 
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On  February  22,  1851.  Lincoln  formally  filed  suit  on  behalf  of  the 
railroad  against  James  Barrett  and  Joseph  Klein.    A  full  set  of  papers  had 
been  written  to  bring  suit  against  John  Burkhardt,  but  he  had  "caved  in"  and 
made  good  his  delinquent  payments  on  February  18th The  first  papers 
filed  by  Lincoln  were  precipe,  documents  instructing  the  court  clerk  to  inform 
the  defendants  that  suit  was  being  brought  against  them,  and  requiring  them  to 
appear  before  the  court  to  answer  the  plaintiff's  complaint J ^ 

At  the  same  time,  Lincoln  filed  his  declarations  in  the  suits,  putting  " 
forth  the  railroad's  case  against  the  defendants.    They  followed  the  format 
which  Lincoln  described  in  his  February  19th  letter  to  Martin,  describing  the 
granting  of  the  charter  by  the  legislature,  the  opening  of  subscription  books 
and  subscription  and  payment  for  shares  made  by  the  defendants,  the  legal 
organization  of  the  corporation  by  election  of  officers  and  directors,  and  the 
calls  made  by  the  board  of  directors  for  payments  on  shares  of  stock.  This 
was  followed  in  each  of  the  cases  by  a  list  of  delinquent  payments,  stating 
the  date  of  the  call  and  the  amount  of  payment  due— Barrett  owed  $1350  on  his 
thirty  shares.  Klein  $175  on  the  five  shares  to  which  he  had  subscribed. 
(Here  one  can  see  why  the  railroad  hoped  to  force  full  payment  rather  than 
accepting  a  forfeiture.)    The  declarations  closed  by  asking  the  court  to  award 
damages  in  the  amount  of  $2000  in  the  case  of  Barrett,  and  $250  in  the  case  of 
Klein. 
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It  is  interesting  to  note  that  the  declarations  in  both  suits,  and  a 
substantial  amount  of  that  in  Burkhardt's  case,  were  written  by  Lincoln 
himself.    This  puts  to  lie  the  statement  by  William  Herndon  that  Lincoln 
himself  did  little  in  the  way  of  drawing  documents,  leaving  that  tedious  work 
to  the  junior  member  of  the  firmJ^ 

Lincoln  resumed  his  correspondence  with  William  Martin  on  February 
24th.    In  answer  to  a  letter  containing  some  precedents  to  be  used,  Lincoln 
replied: 

I  fear  to  rely  on  them  to  sustain  us  in  our  question.  We 
have  sued  for  payments  which  we  sa^  the  Directors  have  required 
We  must  prove  that  the  Directors  did  require  them.    Our  exact 
question  Is  "Can  we  prove  this  without  producing  the  books 
containing  the  orders  requiring  the  payment?"    This  question  seems 
to  be  not  (to)  have  been  decided  in  any  of  the  cases  refered  to." 

He  then  went  on  to  discuss  a  printer's  certificate  being  sufficient  to  prove 
that  notice  of  calls  for  payment  were  printed  in  local  newspapers,  in 
accordance  with  law: 

"On  the  5th  point,  I  thought  the  "printer's  certificate  (") 
would  be  sufficient;  but  Mr.  Herndon  doubted  at  the  time;  and  as  I 
find  you  doubt  also,  I  will  not  be  so  arrogant  as  to  Insist  that 
you  are  both  wrong.    Let  us  then  be  prepared  to  have  the  printer, 
in  person,  or  his  deposition,  together  with  the  papers,  in  open 
court. "'o 

Here,  then,  we  do  see  Herndon  Involved,  though  on  a  consulting  basis. 

The  Springfield  attorney,  perhaps  wondering  if  Martin  would  do  anything 
about  having  the  company  books  shipped  from  New  York  for  the  trials,  tried  to 
push  the  New  York  end  directly.    With  great  understatement,  Lincoln  wrote,  "I 
suppose  it  is  a  matter  of  Interest  to  the  Company  that  we  should  not  fail  in 
these  suits,  as  such  failures  might  encourage  others  to  stop  payments."  He 
then  moved  on  to  his  point: 


-131- 


RAILROAD  CASES 


The  case  will  be  fiercely  contested  at  all  points.  Among 
other  things,  we  shall  be  obliged  to  prove  that  the  calls  for 
instalments  were  made  by  the  Directors  under  the  14tTr~Section  of 
the  charter.    This  proof  we  can  not  legally  make  without  the 
production  of  the  Book  or  Books,  in  which  the  orders  for  these 
cal Is  are  entered. 

Knowing  the  inconvenience  of  producing  these  Books  I  have 
struggled  hard  to  convince  myself  that  we  could  in  some  way 
dispense  with  them,  but  in  vain.    The  Books  must  be  here,  together 
with  some  person,  or  deposition  to  certify  tTienTas  the  Books  of 
the  Company.    Our  Court,  at  which  these  cases  stand  for  trial 
commences  its  tenn  on  Monday  the  17th.  of  March  next.    Now  what  I 
wish  IS,  that  you  will  put  that  Book  in  your  trunk,  and  bring  it 
here  to  court.    This  may  be  a  little  troublesome,  but  I  believe  it 
will  prevent  a  greater  amount  of  trouble  in  future.    Please  write 
on  receipt  of  this. 

Respectfully 
A.  Lincoln^^ 

Perhaps  to  hedge  his  bet,  Lincoln  filed  notice  that  he  would  cause  the 
clerk  of  the  circuit  court  to  swear  a  commission  to  take  testimony  in  the 
cases  from  Isaac  Gibson,  the  corporation  secretary  living  in  New  York. 
Lincoln  posed  two  questions  to  Gibson.    The  first  inquired  as  to  whether  he 
was  or  was  not  the  person  having  custody  of  the  corporate  records.    The  second 
asked  whether  or  not  the  books  in  his  custody  contained  the  calls  by  the  board 
of  directors  requiring  payments  on  stock. 

In  early  March  it  seemed  that  the  Alton  and  Sangamon  cases  might  not 
come  to  trial  at  all.    Lincoln,  in  another  letter  to  Martin  attempting  to  get 
the  corporate  records,  wrote. 

If  any  of  my  cases  are  brought  (to)  trial  at  the  ensuing 
term,  I  shall  need  the  minutes  of  the  Commissioners,  together  with 
the  witness  to  identify  them  as  you  suggest.    I  shall  also  want 
the  printers'  certificate,  and  if  not  too  inconvenient,  a  living 
witness  also,  to  prove  the  publication  for  the  calls. 
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The  reason  I  say  if,  is,  that  another  of  my  victims,  J.  M. 

Burkhardt,    has  "caved  in"  and  paid  his  instalments-still  another, 

Joseph  Klein,  probably  will;  and  the  remaining  one,  James  A. 
Barrett,  as  I  wrote  you,  is  proposing  terms. 2T 

Lincoln  was  well  known  for  the  practice  of  discouraging  litigation  in  cases 

where  an  out-of-court  settlement  was  possible.    Barrett  and  Klein,  however, 

did  not  "cave  in,"  and  the  trial  process  would  continue. 

Still  the  corporation's  papers  did  not  arrive.    On  March  20th  Lincoln 

asked  continuance  of  the  cases  to  the  Fall  term.    Eighth  Circuit  Judge  David 

Davis  granted  this  request,  putting  trial  back  to  the  August  court  session. 

With  this  delaying  tactic,  Lincoln  bought  himself  some  time.^^    He  used  this 

period  to  work  again  at  getting  from  New  York  those  papers  on  which,  to  his 

mind,  the  whole  issue  rested.    In  late  June  he  wrote  Martin  asking  about  the 

similar  cases  being  tried  in  Madison  county,  again  nearly  pleading  for  the 
23 

company  books.       He  also  swore  out  another  commission  to  take  testimony 

from  the  corporation's  secretary  in  New  York.    This  time  Lincoln  went  into  a 

bit  more  detail,  and  closed  with  the  question,  "Could  or  could  not  said 

corporation  book  be  taken  from  the  city  of  New  York  and  kept  away  for  several 

weeks  without  great  practical,  if  not  ruinous  inconvenience?"^* 

With  the  opening  of  the  Fall  session  of  the  Sangamon  County  Circuit 

Court,  Lincoln  had  his  deposition  from  Gibson,  but  no  books.    The  same  day 

that  court  began  its  session,  Lincoln  wrote  Martin: 

Hon:  Wm.  Martin  Springfield 
Dear  Sir:  Aug:  25,  1851 

Our  New-York  depositions  are  here;  and  our  court  commences 
to-day.    Send  me,  instanter.  the  minutes  of  organization,  the 
newspaper  publications  of  the  calls,  and  a  witness  to  prove  all 
by.    Mr.  Ferguson  is  thought  to  be  the  person  for  a  witness.  I 
telegraph  you  now;  buf  lest  there  should  be  a  slip,  I  write  also. 
Yours  as  ever 

A.  Lincoln25 
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The  answer  was  apparently  unsatisfactory  (unfortunately,  none  of  Martin's 

letters  exist).    Lincoln  seemed  to  move  from  tension  to  pure  anger: 

Hon:  Wm.  Martin  Springfield, 
Dear  Sir:  Aug:  29.  1851 

I  have  just  seen  a  letter  of  yours  to  Mr.  Hickox,  in  which 
you  reiterate  that  the  publications  for  the  calls  were  all  made  in 
the  both  the  city  papers  at  Springfield.  May  be  they  were;  but  I 
tell  you  if  they  were,  neither  I.  nor  the  editors  or  publisher's 
of  the  papers  can  find  them.    All  we  can  find  is  a  publication 
made  in  time,  for  the  first  call,  &  one  for  the  second,  not  in 
time.    Surely  you  can  not  suppose  I  would  be  %o  pertenaceouisly 
urging  you  to  send  the  publications,  if  I  had  them  already. 

You  also  say    "If  we  had  been  informed  that  these  books  & 
witness  were  needed  a  week  ago  &c" 

Well,  nearly  or  quite  six  months  ago,  you  &  I  by  our 
correspondence,  had  it  distinctly  settled  that  I  should  need  this 
book,  witness  &  newspapers,  when  the  trials  of  my  cases  should 
come  on;  and  you  had  distinctly  promised  me  that  you  would  send 
them  up  whenever  I  should  want  them.    Now,  send  them  at  once,  if 
you  shall  not  have  done  so  already. 

Yours  as  ever 
A.  Lincoln26 

It  is,  perhaps,  significant,  that  although  the  cases  continued  on  for  some 
months,  no  letters  of  Lincoln  to  Martin  written  after  that  of  August  29th 
exist  today. 

Whether  Lincoln  asked  for  another  continuance  is  not  known,  but,  for 
whatever  reason,  the  Alton  and  Sangamon  cases  were  carried  over  to  a  special 
session  of  the  circuit  court  held  in  November.    At  the  opening  of  this 
hearing,  the  deposition  of  corporate  secretary  Isaac  Gibson  was  read.  He 
testified  to  the  legal  organization  of  the  company,  and  the  fact  that  the 
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directors  did  order  calls  for  payment  on  stock  on  the  dates  specified. 

Lincoln  also  entered  into  evidence  a  certified  copy  of  the  corporation's 

charter  and  a  copy  of  the  stock  subscription  book  which  the  defendants  had 
27 

signed. 

Following  this  came  the  evidence  of  local  witnesses.    There  were  two 
major  points  to  the  questioning  in  Barrett's  case.    The  plaintiff  questioned 
witnesses  to  prove  that  the  company  did  legally  exist,  and  that  legal  notice 
had  been  made  of  the  calls  for  payment  of  stock.    Testifying  in  the 
affirmative  on  this  point  were  Virgil  Hickox  and  Robert  Dunlap.    The  defense 
attempted  to  prove  that  Barrett  had  refused  payment  only  after  the  change  in 
route,  since  that  change  destroyed  the  potential  for  his  lands  to  become  more 
valuable.    State  Senator  John  Todd  Stuart  testified  that  Barrett  was  "urgent 
against  passage"  of  the  route  change.    Several  others  agreed  that  the  change 
was  hotly  opposed  by  Barrett,  although  Hickox  thought  that  the  problems 
stemmed  from  Barrett's  not  becoming  an  officer  of  the  railroad  as  he  had 
expected.    Finally,  depositions  from  the  publishers  of  local  newspapers 
testified  as  to  the  printing  of  notices  announcing  calls  for  payment  on  Alton 
and  Sangamon  stock. 

Klein's  case  was  simpler,  in  that  no  speculative  land  values  were 
involved.    Klein,  like  Barrett,  had  always  admitted  to  having  subscribed  to 
Alton  and  Sangamon  stock.    At  one  point  he  even  was  active  in  helping  to  sell 
stock  to  others.    Now  he  simply  wanted  out.    Klein's  line  of  defense  was  that 
Section  14  of  the  Alton  and  Sangamon  Charter  made  forfeiture  of  money  already 
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paid  the  only  penalty  which  he  could  suffer.    Legally-according  to  Klein-the 
railroad  had  no  basis  for  its  suit,  which  must  be  thrown  out  (remember  that 
this  was  a  fear  on  William  Martin's  part,  addressed  in  Lincoln's  letter  of 
Februry  19).^^ 

On  November  29,  1851,  the  contending  parties  handed  Judge  Davis  a 
petition.    Drafted  by  Lincoln  and  agreed  to  by  his  opponents,  it  asked  that 
the  cases  be  tried  by  Davis  rather  than  before  a  jury.    It  was  further 
requested  that  the  Judge  rule  pro  forma  for  the  plaintiffs,  so  that  appeals 
could  be  filed  with  the  Illinois  Supreme  Court.    Davis  granted  the  request  of 
the  parties,  and  ruled  in  favor  of  the  railroad.    Damages  were  dropped, 
Barrett  and  Klein  being  made  to  pay  only  the  amounts  by  which  they  were 
delinquent,  as  well  as  court  costs.    The  defendants  were  then  given  until 
December  to  file  appeals  with  the  Illinois  Supreme  Court. 

The  appeals  were  filed  November  29,  1851.    The  Barrett  appeal  plead  non 
assumpsit  --  that  there  was  no  agreement  —  because  there  was  no  corporation. 
The  defense  in  Barrett's  case  held  that  the  change  in  route    changed  the 
nature  of  the  corporation  so  radically  that  stockholders  were  released  from 
their  obligations  to  make  payments  on  stock. Klein  argued  that  under 
Section  14  of  the  Alton  and  Sangamon  charter,  he  had  the  right  to  rescind  his 
subscription  by  forfeiting  payments  already  made.'^^ 
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The  court  ruled  on  February  4,  1852,  Justice  Treat  issuing  the 
decisions.    In  the  case  of  Barrett,  Treat  began  by  reviewing  the  facts 
including:  the  granting  of  the  charter,  and  its  various  provisions;  opening  of 
subscription  books,  subscription  and  S%  payment  by  defendants;  organization  of 
the  company,  election  of  officers;  calls  by  the  board  of  directors  for 
payments  on  stock,  giving  dates  and  amounts. "^"^ 

The  justice  then  came  to  the  decision  itself.    The  most  important 
question  raised  by  the  case  was:  did  the  alteration  of  the  charter  exonerate 
the  defendant  from  the  payment  of  his  subscription?'  To  answer  the  question, 
the  judge  looked  at  the  facts,  and  the  law  which  applied  to  them  (note  the 
level  of  thought  illustrated  here-this  is  not  cracker-barrel  phil osophing) : 

His  [Barrett's]  contract  was  voluntarily  made,  and  it 
IS  absolute  in  its  terms.    It  would  not  even  be  competent  to 
show  that  It  was  designed  to  be  a  conditional  undertaking. 
The  written  contract  must  be  its  own  interpreter.    He  agreed, 
in  consideration  of  becoming  the  owner  of  thirty  shares  of 
the  stock,  to  pay  $3,000,  at  such  times  land  in  such 
proportions  as  the  board  of  directors  should  prescribe.  The 
motives  by  which  he  was  actuated  are  not  the  proper 
subject-matter  of  inquiry.    For  the  purpose  of  determining 
the  question  of  his  liability,  it  is  wholly  immaterial 
whether  he  became  a  subscriber  because  he  believed  that  the 
stock  would  of  itself  be  a  profitable  investment,  or  because 
of  the  incidential  benefit  which  he  might  receive  from  the 
construction  of  the  road  in  the  immediate  vicinity  of  his 
lands.    It  was  decided  in  the  case  of  Irvin  v.  The  Turnpike 
Company,  2  Penrose  &  Watts,  466,  that  the  benefit  which 
results  to  individual  property,  by  the  incorporation  of  a 
company  and  the  location  of  a  public  road,  does  not,  in 
contemplation  of  law,  enter  into  the  consideration  of  the 
contract  of  subscription  to  the  stock  of  the  corporation;  and 
that  such  subscriptions  are  made  subject  to  the  power  of  the 
legislature  to  change  the  location  of  the  road,  where  the 
contrary  is  not  expressly  stipulated.  .  . 
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The  true  question,  then,  is,  not  whether  the  defendant  was 
deprived  of  any  incidental  benefit  by  the  change  in  the  location 
of  the  road,  but  whether  the  amendment  of  the  charter  worked  such 
a  change  in  the  company  as  releases  the  subscribers  from  their 
engagements,  at  least  Isuch  of  them  as  have  not  assented  to  the 
alteration.  .  . 

The  Hartford  &  New  Haven  Railroad  Company  v.  Croswell,  5 
?iU'  ^  leading  case  on  this  subject.    In  that  case,*  in 

1833,  the  legislature  of  Connecticut  incorporated  a  company  to 
construct  a  railroad  from  Hartford  to  New  Haven,  and  Croswell 
subscribed  for  ten  shares  of  the  capital  stock.    In  1839  the 
legislature  authorized  the  company  to  procure  and  run  a  line  of 
steamboats  in  connection  with  their  road,  and,  for  that  purpose 
to  increase  their  capital  stock  to  an  amount  not  exceeding 
$200,000.    The  amendment  was  accepted  by  the  board  of  directors 
and  ratified  by  a  majority  of  the  stockholders.    The  corporation 
then  brought  an  action  against  Croswell  to  recover  the  amount  of 
his  subscription.    The  court  held  that  the  subscription  could  not 
be  recovered,  on  the  ground  that  the  amendment  to  the  charter 
effected  an  essential  change  in  the  company-the  addition  of  a  new 
and  different  enterprise.  .  . 

It  follows,  from  these  authorities,  that  an  alteration  in  a 
charter  may  be  so  extensive  as  to  work  a  dissolution  of  the 
contract  of  subscription.    An  amendment  which  essentially  changes 
the  nature  or  objects  of  a  corporation  will  not  be  binding  on  the 
stockholders.    A  corporation  formed  for  the  purpose  of 
constructing  a  railroad  can  not  be  converted  into  a  company  to 
construct  an  improvement  of  a  different  character  without  the 
consent  of  all  the  corporators.  .  . 

The  corporation  must  remain  substantially  the  same,  and  be 
designed  to  accomplish  the  same  general  purposes,  and  subserve  the 
same  general  interests.    But  such  amendments  of  the  charter  as  may 
be  considered  useful  to  the  public,  and  beneficial  to  the 
corporation,  and  which  will  not  divert  its  property  to  new  and 
different  purposes,  may  be  made  without  absolving  the  subscribers 
from  their  engagements.    The  straightening  of  the  line  of  the 
road,  the  location  of  a  bridge  at  a  different  place  on  a  stream, 
or  a  deviation  in  the  route  from  an  intermediate  point,  will  not 
have  the  effect  to  destroyer  or  impair  the  contract  between  the 
corporation  and  the  subscribers.  .  . 


-138- 


RAILROAD  CASES 


The  alteration  in  the  present  case  is  not  of  such  a  radical 
character  as  to  exonerate  the  stockholders  from  the  payment  of 
their  subscriptions.    The  general  features  and  objects  of  the 
corporation  continue  unchanged.    The  termini  of  the  road  remain 
tne  same;  the  only  change  consisting  in  a  deviation  from  an 
intermediate  point     The  work  is  still  designed  to  accommodate  the 
same  line  of  travel  and  transporation,  and  promote  the  same 
general  interests.    The  length  of  the  road  is  reduced,  and  the 
cost  of  construction  diminished.    The  change  will  be  useful  to  the 
public,  as  the  legislature  has  determined,  and  beneficial  to  the 
company,  as  the  board  of  directors  has  decided;  and  the  facts  of 
the  case  clearly  sustain  both  of  these  conclusions.    The  only 
injury  that  can  accrue  to  any  of  the  subscribers  will  be  the  loss 
of  some  incidental  benefit  to  their  property;  and  that,  as  we  have 
already  seen,  can  not  be  taken  into  consideration.    If  the  charter 
had  been  so  amended  as  to  authorize  the  construction  of  a  road 
from  Alton  to  Vandalia,  or  Shelbyville,  or  from  Springfield  to 
Beardstown  or  Peoria,  instead  of  the  one  originally  designated 
the  company  would  be  committed  to  a  new  and  difficult  enterprise- 
and  the  stockholders  might  with  much  force  and  justice  say  this' 
IS  not  the  undertaking  in  which  we  engaged,  and  not  the  stock  in 
which  we  agreed  to  invest  our  funds. 

Even  without  the  company  books  Lincoln  had  made  his  point. 

Lincoln's  arguments  were  also  accepted  in  the  Joseph  Klein  case. 
According  to  Justice  Treat,  "Beyond  all  doubt,  he  became  a  subscriber  when  th 
[5%]  payment  was  made.    His  contract  was  then  complete,  and  his  liability 
fixed."    As  to  Kleins's  contention  that,  in  any  case,  he  could  rescind  his 
subscription  by  forfeiting  past  payments.  Treat  ruled  succinctly:  "There  is  m 
force  in  this  position."    He  then  cited  seven  precedents  to  support  his 
position  that  forfeiture  was  one--not  the  only-option  of  the  corporation.  I 
the  second  of  Lincoln's  Alton  and  Sangamon  cases,  his  arguments  were  again 
accepted  by  the  Illinois  Supreme  Court. "^^ 

Lincoln,  of  course,  went  on  to  prosper.    Among  his  clients  during  the 
remaining  ten  years  of  his  legal  practice  there  would  be  some  corporations. 
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However,  he  never  became  a  corporation  lawyer  in  the  modern  sense  of  the 
term.    Work  for  major  companies  never  made  up  the  greater  part  of  the  practice 
of  Lincoln  and  Herndon. 

The  Alton  and  Sangamon  also  did  well.    The  successful  suits  against 
delinquent  stockholders  added  needed  cash  to  the  company's  coffers,  as  well  as 
guaren teeing  that  the  company  would  be  able  to  collect  the  full  value  of  the 
stock  which  it  had  sold.    Had  the  cases  turned  out  differently,  the  Alton  and 
Sangamon  may  have  ended  as  just  another  dream.    Over  the  years  it,  like  other 
railroads,  became  a  part  of  expanding  companies,  ending  with  its  inclusion  in 
the  Illinois  Central  Gulf  system  in  1973. 
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Appendix  A: 


Captain  Benjamin  Godfrey 
Ra  i 1  road 


and  the  Alton  and  Sangamon 


Elizabeth  Pearson  White,   "Captain  Benjamin  Godfrey 
and  the  Alton  and  Sangamon  Railroad,"  Journal  of 
the  Illinois  State  Historical  Society,    (November  1974), 
pp.  466-486. 
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Appendix  B:     The  Alton  and  Sangamon  Railroad  Charter 


Private  and  Special  Laws  of  the  State  of 
Illinois  Passed  by  the  General  Assemby  at  Their 
Special  Session  Held  at  Springfield  December  7, 
j_846,   (Springfield:  Charles  Lanphier,  1847). 
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Appendix  C:     Lincoln's  Correspondence  on  the  Alton  and  Sang 
Case 


Roy  P.  Easier,  The  Collected  Works  of  Abraham  Lincoln, 
Vol.   II,   ( )953-55),   pp.   98-1 1  1  .     ^  ' — 

James  T.   Hickey,   "A  New  Lincoln  Letter  on  the  Alton 
and  Sangamon  Railroad  Cases,"  Journal  of  the  Illinois 
State  Historical  Society,   (Spring   1972),   pp.  101-102. 
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From 


Journal   of    the    Illinois    State   Historical  Society, 

Lincolniana       '^^'"^  '''' 


A  New  Lincoln  Letter 
on  the  Alton  and  Sangamon  Railroad  Cases 

« 

Introduction  by 
JAMES  T.  HiCKEY,  Curator  of  the  Lincoln  Collection 

P  robably  no  law  case  in  which  Abraham  Lincoln  was  involved  is  as  well  doc- 
X  umented  as  those  in  which  he  represented  the  Alton  and  Sangamon  Rail- 
road in  1 85 1  and  1 852.  The  road  was  chartered  by  the  Illinois  General  Assembly 
on  February  27,  1847;  and  the  first  train  ran  on  the  line,  September  9,  1852. 
Lincoln  had  been  active  in  promoting  the  road,  and  subscribed  to  six  shares  of 
stock  worth  $600.  Onjune  30,  1847,  he  was  one  of  a  ten-member  committee  that 
urntc  and  signed  a  letter,  "To  the  People  of  Sangamon  County,"  urging  them  to 
purchase  stock.  The  letter  was  published  in  the  Springfield  Illinois  Journal  as 
was  an  August  5,  1847,  report  on  the  progress  of  the  road,  which  Lincoln  also 

I  he  court  cases  were  filed  when  many  of  the  stock  subscribers  refused  to  pay 
for  their  stock.  Their  refusal  was  based  on  a  route  change  ordered  by  the  legisla- 
ture. Since  the  railroad  would  not  pass  through  the  land  of  the  subscribers  as 
originally  planned,  they  argued  that  they  were  not  bound  by  their  signing  of  the 
stock  subscription  book. 

Lincoln  was  engaged  in  the  cases  by  William  Martin  of  Alton,  a  railroad 
commissioner  for  the  stock  sale.  Martin  had  come  to  Alton  in  1832  from  Utica, 
New  York.  He  studied  law  in  Alton  under  George  T.  M.  Davis  and  began  prac- 
tice there  in  1833.  He  was  a  judge  of  the  Alton  municipal  court;  mayor  of  Alton, 
1841-1842;  and  a  one-tcrm  member  of  the  state  legislature  before  his  death  in 
1855. 

Lincoln  is  known  to  have  written  ten  letters  to  Martin  in  1851.  Four  are  in 
private  hands;  five  are  owned  by  the  Historical  Library;  and  the  tenth  has  just 
been  acquired  by  the  Library  in  the  Monticello  College  Collection.  In  these  let- 

1  These  two  documents  are  reprinted  in  Roy  F.  Easier,  cd  ,  Marion  Dolores  Pratt  and  Llovd 
A  Dunlap,  asst.  eds.,  The  Odlected  Wnrk^  of  Abraham  Lincoln  (New  Brunswick.  N.J  Ruttrers 
University  Press,  I953-I9S5).  I,  395-405. 
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ters,  several  of  which  are  extremely  long,  Lincoln  outlines  the  legal  arguments 
for  the  cases. 

Lincoln  was  suing  several  of  the  subscribers  in  the  Sangamon  County  Circuit 
Court;  and  Martin,  with  legal  advice  furnished  by  Lincoln  in  his  letters,  was 
suing  more  than  fifty  of  the  subscribers  in  the  Madison  County  Circuit  Court. 

Lincoln  finally  settled  the  legal  issue  for  all  the  cases  in  James  A.  Barren  v. 
Alton  and  Sangamon  Railroad  Company,  which  was  decided  in  the  December, 
1851,  term  of  the  Illinois  Supreme  Court.  Lincoln  won  the  case  with  the  argu- 
ments that  subscriptions  to  railroad  stock  are  made  subject  to  the  power  of  the 
legislature  to  change  right-of-way  location  and,  furthermore,  that  the  benefit 
which  accrues  to  individual  property  by  the  location  of  a  public  road  does  not,  in 
contemplation  of  law,  enter  into  the  consideration  of  the  contract  of  subscription 
to  the  railroad  stock.  The  decision  proved  of  the  utmost  importance,  not  only  to 
the  Alton  and  Sangamon  Railroad  but  in  its  long-range  impact  upon  all  other 
projected  railroads.^ 

In  addition  to  the  six  Lincoln  letters  about  the  case  now  in  the  Historical  Li- 
brary, the  Library  also  has  the  original  subscription  book  with  Lincoln's  signa- 
ture for  six  shares  of  stock,  a  photostatic  copy  of  the  copy  of  this  book  entirely  in 
Lincoln's  handwriting  (that  he  used  as  evidence  in  the  trials),  and  copies  of  many 
of  the  original  trial  papers,  some  in  Lincoln's  hand. 

In  the  recently  acquired  letter,  dated  February  21,  1851,  Lincoln  informs 
Martin  that  Barrett,  whose  name  he  misspells,  "will  fight  at  arm's  end,  and  at 
all  points."  He  then  tells  Martin  of  the  necessity  of  getting  evidence  and  of  ac- 
quiring the  books  of  the  corporation,  together  with  proof  that  the  books  are  genu- 
ine. 

The  transcription  below  is  exact,  except  that  dashes  at  the  end  of  sentences 
have  been  transcribed  as  periods.  Typographical  style  and  arrangement  of  the 
heading  and  complimentary  close  follow  the  practice  of  the  Collected  Works.  ^ 

Springfield,  Feb:  21.  1851 

Hon:  William  Martin 

Dear  .Sir:  One  ol  my  suits  here  is  ag.iinst  James  A  B.irret,  on  a  subscription  for  thirty  shares  uf 
.Stock,  i  am  )ust  now  notified  that  he  will  make  no  agreements  to  save  trouble  &  cost,  but  w  ill  finhi 
at  arm's  end,  and  at  all  points.  This  throws  upon  us  the  necessity  of  being  prepared  at  all  points  I 
have  already  said  to  you,  that  the  Books  of  the  Corporation,  containing  the  entries  of  the  orders  lor 
the  tails,  will  be  indispensable;  and  that  they  must  also  be  accompanied  with  competent  proof  thji 
they  are,  in  fact,  the  books  of  the  im orporation.  Suppose  you  Telegraph  them  at  New-\ork  lo 
know  whether  a  Clerk  of  theirs,  who  can  swear  to  the  books,  can  not  be  here  with  the  books  on  iht 
third  monday  of  March.  If  you  know  the  name  of  the  Clerk  or  Secretary  at  New-York,  send  it  tonic 
at  once.  Also  if  you  get  an  answer  by  Telegraph,  communicate  it  to  me  at  once.  Yours  truly 

A.  Lincoln 

2.  For  a  full  discussion  of  these  cases,  see  John  J .  Duff,  A.  Lincoln,  Prairie  Lawyer  (New  York: 
Rinehart,  1960),  pp.  256-58. 
3   Collected  Worki,  I,  x-xi. 


Appendix  D:     Miscellaneous  Document   from  the  Herndon-Weik  Collecti 

These  documents   from  the  Herndon-Weik  Collection  deal 
with  the  Joseph  Klein  case.     They  are  identical  with 
documents  used  in  the  Alton  and  Sangamon  Case. 
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•anmiMit 


I.  be-«a4  .. 'evidence  in  tbe  .bovo  entitU  c.n«  j  and  Ihet  Uie  fcHowin,"  i.  .  w  rf 
r— Where  do  jrou  reOdi  f  - 

S^^ary  thereof  A  othc,w.«f    I^  ye..  .t.*c  .n  wh.1  way  you  .re  connected  with 

3._Whon  werojm^  .ppo,.ted  S«:i«tary  oFeaid  company,  wd  bo«  long  h.Te  yon  aet«U^f 
□nutate  perfcuMffy  what  dutie."  you  an,  r«mir«l  ,o  perform,  and  what  dotiT^jn; 

„  -t-.-Staif  whether  th^  Alton  and  S«uigaia«giailro«l  Company  keep  a  corporation  book;  wberaia 
I.  entered  «pd  iioidj.wn  all  the  minute-  and  p/«n^ding<.  of  tb.  honrd  of  director,  of  iiiSd  ««oi». 
t  too,  and  wi.eth«<^Ujat  book  ha.  been  publicly    pt     .uch  corporation  book.  vwpw 

a;-Smtcwho.»l%  made  all  die  entries  of  ^he  pruceedio««  of  the  board  of  director,  of  aOd  com. 
paiiy  in  wt.i  corpor*lioo  bopk,  from  tlie  tiuf  (he  «ud  compapy  wa.  organized  tip  to  the  I  Ith  d»y 

pjbru4*f,  K^^W  and  »U,,  whether  the  peryoa  mafipg  the  minu\e»aod  entries  aforemid  wM*tte 
pr<^,(.i- ..ciTion  lo  make  the  « 

■fi.^:  tutu  whert  tiK  cor|H.rution  buuk  aforyaid,  of  the  company  afonmiJ,  containing  (he  miMte. 
alore^.ul.l,  is  ouh  kt-pt,  and  u:ko  has  the  poitfcswoo  oC  the  samo. 

T.— Mate  whciLi  r  the  minutes  and  proceedings  of'tlw  board  of  directors  of  the  said  ampaar 
nia.pfclwaysbctu  regularly  kept;  and  d  yea,  sUte  whether  the  said  minutes  and  prooSp 
have  beeniept  b)  the  proper  officer,  if  vea,  sUte  the  nameof  sucb  officci;»and  the  office  ha  hold, 
under  said  comi>auy.  * 

8.— State  whtthcr  it  appear.-*  from  tho  minute^  aud  proceedings  of  the  board  of  directors  of  the 
said  ^onipiny,  nstlicy  (Ire  cQicred  on  the  corporation  book  <if  said  company,  that  said  board  of 
directora  hsTe  itquireJ  or  culled  upon  the  stoi.kholdor»  of  mid  company  to  pay  in  to  the  traaaunr 
of  said  company,  any  instulnicntN  on  encli  of  tlioshi.rcn  ofVtock  held  by  tlium  respectifoly;  if  yea 
uttacli  to  ypur  dc|wtion,  in  vour  answer  to  tlii8,intttrronatory.  a  Hue,  full  nnd  correct  co^y  frooi 
.said  itiiiiuios,  fioui  tbe  book  aforewiid,  of  ciicii  an|i*ttll  of  iiuid  requiremeou  or  calls  made  previoa. 
to  the  cleteulbiUy  of  February,  IP51,  giving  tlie  dales  or  times  when  said  calls  Here  severally 
'  iiiado  uiMi  entered  in  NHid' book;  which  said  ropy  you  will  plcaso  mark  exhibit  (A),  make  it  part 
of  \<»ur  ill  ppbiium,  und  dnciarr  it  to  bo  such  true,  tulluud  correct  cnp)',  m  far  ai'relatea  to  SQch 
"n  quirtiiu  jjtM"  or  "cdll."  for  the  pdyilieul  of  inMilmeni".  . 

!».— Stale  whiiyou  kujw  «f  iho  Prenidcnt  of  said  company  i;ivii,y  public  notice  in  a  newspaper 
i  requiring  tbe  st...  Lln.lilors  of  mid  company  to  pay  the  instalmciit|  pn  ^th  s'ock,  at  any  time  or 
lihioe  previous  10  tli;.  Llev<;iiih  dey  of  February,  l8j|.  State  .alKO  .u  what  paper  said  oo|ices 
were  given,  and  wlieiber  said  nuticos  were  given  by  the  direction  and  authority  of  the  board  of 
directors  of  said  (  ompany.  Stale  any  ami  hII  things  vouMimv  know  to  have  |(oen  done  in  relation 
l<»  ihesc  calif,  ol'  »  hi'^h  no  miaulos  or  eutricN  were  made  m  kiiid  book*,  and  generally  all  yau  may 
know  on  liju  hunjn  t  uf  «aid  calU. 

lO  -.C  wiild  i>f  not  mim|  corporation  book  b*^'j'j<J;"^('mn  llio  cjty  of  ^fcw  York  and  kept  away 
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Appendix  E:     Opinion  of  the  Illinois  Supreme  Court 

"James  A.  Banet  v.  The  Alton  &  Sangamon  Railroad 
Company,"  Illinois  Reports,   Vol.  XIII. 
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Appendix  F:     Lincoln  and  the  Railroads 

Robert  Sutton,  "Lincoln  and  the  Railroads  of 
Illinois,"  Lincoln  Images,  Augustana  College 
Centennial  Essays,   (Rock  Island:  Augustana  Colle 
Library,    1960),  pp.  41-60. 
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